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§263.85

or by any other appropriate banking
supervisory agency pursuant to ILSA.
The Board shall consider whether ap-
proval or a notice of intent not to dis-
approve would divert earnings, dimin-
ish capital, or otherwise impede the
bank or bank holding company in
achieving its required minimum cap-
ital level or complying with its capital
adequacy plan.

§263.85 Establishment of increased
capital level for specific institu-
tions.

(a) Establishment of capital levels for
specific institutions. The Board may es-
tablish a capital level higher than the
minimum specified in the Board’s Cap-
ital Adequacy Guidelines for a specific
bank or bank holding company pursu-
ant to:

(1) A written agreement or memoran-
dum of understanding between the
Board or the appropriate Federal Re-
serve Bank and the bank or bank hold-
ing company;

(2) A temporary or final cease-and-
desist order issued pursuant to section
8(b) or (c) of the FDIA (12 U.S.C. 1818(b)
or (c));

(3) A condition for approval of an ap-
plication or issuance of a notice of in-
tent not to disapprove a proposal;

(4) Or other similar means; or

(5) The procedures set forth in para-
graph (b) of this section.

(b) Procedure to establish higher capital
requirement—(1) Notice. When the Board
determines that capital levels above
those in the Board’s Capital Adequacy
Guidelines may be necessary and ap-
propriate for a particular bank or bank
holding company under the cir-
cumstances, the Board shall give the
bank or bank holding company notice
of the proposed higher capital require-
ment and shall permit the bank or
bank holding company an opportunity
to comment upon the proposed capital
level, whether it should be required
and, if so, under what time schedule.
The notice shall contain the Board’s
reasons for proposing a higher level of
capital.

(2) Response. The bank or bank hold-
ing company shall be allowed at least
14 days to respond, unless the Board de-
termines that a shorter period is nec-
essary because of the financial condi-
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tion of the bank or bank holding com-
pany. Failure by the bank or bank
holding company to file a written re-
sponse to the notice within the time
set by the Board shall constitute a
waiver of the opportunity to respond
and shall constitute consent to
issuance of a directive containing the
required minimum capital level.

(3) Board decision. After considering
the response of the institution, the
Board may issue a written directive to
the bank or bank holding company set-
ting an appropriate capital level and
the date on which this capital level
will become effective. The Board may
require the bank or bank holding com-
pany to submit and adhere to a plan for
achieving such higher capital level as
the Board may set.

(4) Enforcement of higher capital level.
The Board may enforce the capital
level established pursuant to the proce-
dures described in this section and any
plan submitted to achieve that capital
level through the procedures set forth
in §263.84 of this subpart.

Subpart F—Practice Before the
Board

§263.90 Scope.

This subpart prescribes rules relating
to general practice before the Board on
one’s own behalf or in a representa-
tional capacity, including the cir-
cumstances under which disciplinary
sanctions — censure, suspension, or de-
barment — may be imposed upon per-
sons appearing in a representational
capacity, including attorneys and ac-
countants, but not including employees
of the Board. These disciplinary sanc-
tions, which continue in effect beyond
the duration of a specific proceeding,
supplement the provisions of §263.6(b)
of subpart A, which address control of
a specific proceeding.

§263.91 Censure, suspension or debar-
ment.

The Board may censure an individual
or suspend or debar such individual
from practice before the Board if he or
she engages, or has engaged, in conduct
warranting sanctions as set forth in
§263.94; refuses to comply with the
rules and regulations in this part; or
with intent to defraud in any manner,
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